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OPINION AND ORDER
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Jane L. Rodda

Michael M. Grant ,  GALLAGHER &
KENNEDY, PC, on behalf of Duncan
Rural Services Corporation, and

Kevin O. Torrey, Staff Attorney, Legal
Division o n  b e h a l f  o f  t h e  U t i l i t i e s
Divis ion of  t he Ar izona  C or por a t ion
Commission.

BY THE COMMISSION:

* * * * * * * * *
*

FINDINGS OF FACT

1

2 co;y1mIs s _1o.nE8s Arizona Com0ration Commission

3

4

5

6

7

8

9

10 _ - _

11 DATE OF HEARING:

12 PLACE oF HEAR]NG:

13 ADMINISTRATIVE LAW JUDGE:

14 APPEARANCES:

15

16

17

18

19

20
Having considered the entire record herein and being fully advised in the premises,  the

21 Arizona Corporation Commission ("Commission") finds, concludes, and orders that:

23
1. On November 15,  2006, Duncan Rural Services Corporation ("Duncan Rural" or

24 "Applicant") filed an application with the Commission to transfer its assets to Duncan Valley Electric

25 Cooperative, Inc. ("DVEC") as part of a reorganization of Duncan Rural as a natural gas division of

26 DVEC.
27

2.
28

On January 5,  2007, Duncan Rural filed an amendment to its application seeldng
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1

2

3

5

6

8

9

10

Commis s ion a pprova l to tra ns fe r its  Ce rtifica te  of Conve nie nce  a nd Ne ce s s ity ("Ce rtifica te " or

"CC&N") to DVEC a s  we ll a s  its  a s se ts .

3. On J a nua ry 23, 2007, Commis s ion Utilitie s  Divis ion S ta ff ("S ta ff") notifie d Dunca n

4  Rura l a nd  DVEC tha t the  App lica tion  wa s  s u ffic ie n t unde r the  re qu ire me n ts  o f the  Arizona

Adminis tra tive  Code .

By P roce dura l Orde r da te d J a nua ry 29, 2007, the  Commis s ion s e t the  ma tte r for

7 hea ring on April 10, 2007, a t its  Tucson offices  and e s tablished othe r procedura l guide lines .

5. On  Ma rch  5 , 2007 , Dunca n  Rura l file d  a  Ce rtifica te  o f Ma iling  a nd  Affida vit o f

Publica tion, indica ting tha t notice  of the  hea ring was  ma iled to cus tomers  of record, on Februa ry 27,

2007. The  sa me  notice  wa s  publishe d in the  Coppe r Era , a weekly newspape r in Greenlee  County,

11 on Fe brua ry 21, 2007, a nd Fe brua ry 28, 2007.

12 O n  Ma rc h  1 5 ,  2 0 0 7 ,  S ta ff file d  it s  S ta ff R e p o rt  a n d  re c o m m e n d e d  c o n d it io n a l

14

6.

13 a pprova l of the  tra ns fe r.

On Ma rch 30, 2007, Dunca n Rura l file d the  Re s pons e  Te s tim ony of J a ck S hilling a nd

16

17

18

19

7.

15 J ohn Wa lla ce  in re sponse  to the  S ta ff Re port.

8. O n  Ap ril 1 0 ,  2 0 0 7 ,  th e  h e a rin g  c o n v e n e d  a s  s c h e d u le d  b e fo re  a  d u ly a u th o riz e d

Adm in is tra tive  La w J udge . Mr.  J a c k S h illin g ,  DVE C 's  a n d  Du n c a n  R u ra l's  C E O ,  a n d  Mr.  J o h n

W a lla c e ,  a  c o n s u lta n t e m p lo ye d  b y G ra n d  C a n yo n  S ta te  C o o p e ra tiv e  As s o c ia tio n ,  te s tifie d  fo r

Dunca n Rura l.  Mr.  Ale xa nde r Iggie  te s tifie d  for S ta ff

20

22

23

9. Dunca n  Rura l is  a  non-profit corpora tion  ce rtifica te d  by the  Com m is s ion  to  prov ide

2 1 na tura l ga s  dis tribution in Gre e nle e  County, Arizona .

10. Du n c a n  R u ra l be ga n it s  o p e ra t io n s  in  1 9 8 9 ,  wh e n  it  a c q u ire d  th e  n a tu ra l g a s

dis tribution  s ys te m s  of Ge ne ra l Utilitie s ,  Inc .  ("Ge ne ra l Utilitie s ").  Ge ne ra l Utilitie s  ha d be e n c ite d

for s e ve ra l viola tions  by the  P ipe line  S a fe ty S e ction of the  Commis s ion for dila pida te d infra s tructure s24

25 a nd poor ma inte na nce  of the  sys te m. At the  time  Dunca n Rura l a cquire d the  Ge ne ra l Utilitie s '

26 s ys te m, the  s e ve rity of the  s ys te m's  proble ms  wa s  not fully known. Dunca n Rura l cla ims  tha t only

27 a fte r it a cquire d the  sys te m, did it le a d the  sys te m wa s  e xpe rie ncing line  los se s  of a pproxima te ly 36

28 pe rce nt. S ince  a cquiring the  s ys te m, Dunca n Rura l ha s  s pe nt $1.3 million for s ys te m re pa irs , ha s

4.

2 DECISION NO.
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1

2

brought line  losses  to about 8 pe rcent, and is  in compliance  with the  P ipe line  Sa fe ty Section. In orde r

to mainta in the  system, Duncan Rura l has  budge ted $80,000 a  year for capita l improvements  over the

3

4

next five years.

11. At its  ince ption, Dunca n Rura l wa s  comple te ly de bt- de d . As  we  re cognize d  in

5 Dunca n Rura l's  la s t ra te  ca se , De cis ion No. 68599 (Ma rch 23, 2006), Dunca n Rura l ha s  s truggle d to

6 find fina ncia l s ta bility, a nd ha s  a lwa ys  re lie d on DVEC to provide  fina ncing.

12. DVEC is  a  non-p ro fit ru ra l e le c tric  d is tribu tion  coope ra tive  ce rtifica te d  by the

8 Commis s ion to provide  s e rvice  in Gre e nle e  County, Arizona . DVEC cre a te d Dunca n Rura l a s  a

9 sepa ra te  non-profit a ssocia tion because  a t the  time , e lectric coope ra tives  in Arizona  were  not a llowed

10 to  e nga ge  in  bus ine s s  othe r tha n e le ctric or te le phone . TR a t 39. DVE C holds  1,000 vote s  or

7

1 1

1 2

1 3

me mbe rships  in Dunca n Rura l, re sulting in a  controlling inte re s t. Be ca use  DVEC doe s  not ta ke  ga s

s e rvice  from Dunca n Rura l, its  me mbe rs hip doe s  not e ntitle  it to a ny ca pita l cre dit a lloca tion or

dis tribution. DVEC ma na ge s  the  ope ra tions  of Dunca n Rura l purs ua nt to  a n Ope ra tions  a nd

14 Ma na ge me nt Agre e me nt.

15 13. DVEC a nd Dunca n Rura l ha ve  s e pa ra te  boa rds  of dire ctors , but the  boa rds  a re

16 comprise d of the  s a me  individua ls .

17 14. Dunca n Rura l ha s  a pproxima te ly 725 me mbe rs , of which 700 a re  a ls o me mbe rs  of

DVEC ha s  a pproxima te ly 1650 tota l me mbe rs , of which 1300 a re  in Arizona  a nd 350

1 8  DVE C .

19 151

20  in  Ne w Me xico .

16.21 Du n c a n  Ru ra l h a s  lo n g Although  the

22 Commiss ion has  a ttempted to bring Duncan Rura l to financia l s tability through a  se rie s  of ra te  cases ,

23 ove r the  yea rs , DVEC has  had to lend a  tota l of approxima te ly $1 .3 million to Duncan Rura l to fund

24 ca pita l improve me nts  a nd working ca pita l. S ince  1993, the  Commis s ion ha s  a uthorize d four ra te

re lie d  on  DVEC fina nc ia l re s ou rce s .

25 increa se s , ranging from 24 to 31 pe rcent.

26 17. Dunca n Rura l s e e ks  Commis s ion a uthoriza tion to tra ns fe r its  a s s e ts  a nd CC&N to

27 DVEC, a nd the nce  subs is t a s  the  Ga s  Divis ion of DVEC. At the  conclus ion of the  propose d tra ns fe r,

28 Duncan Rura l will cease  to exis t a s  a  separa te  lega l and tax entity.

3 DE C IS IO N n o . 69679
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Duncan Rura l proposes  tha t the  inte r-company advances  from DVEC to Duncan Rura l

2 would re ma in following the  me rge r. Unde r its  propos a l, the  inte r-compa ny de bt would not incur

3 inte re s t, a nd the re  would not be  re gula r pa yme nts  of inte re s t or principa l, but ra the r, Dunca n Rura l

4 would pa y down the  de bt only a s  ca s h is  a va ila ble  from ga s  ope ra tions . In  a ddition, unde r this

5 propos a l, curre nt Dunca n Rura l me mbe rs  would only be  e ligible  to  re ce ive  ca pita l cre dits  from

6 DVEC upon full se ttle me nt of the  inte r-compa ny de bt. DVEC a rgue s  tha t be ca use  it doe s  not ha ve  a

7 common me mbe rship with Dunca n Rura l, re pa yme nt of the  inte r-compa ny de bt from the  propose d

8 Ga s  Divis ion's  ca sh flow would insure  tha t DVEC's  curre nt me mbe rs  re coup iilnds  tha t would ha ve

9 be e n a va ila ble  for the ir be ne fit prior to the  re orga niza tion.

10 19. Dunca n Rura l cla ims  tha t its  inte gra tion with DVEC will re s ult in be ne fits  tha t could

l l enhance  its  ability to function a s  a  sound financia l ope ra tion. P rimarily, Duncan Rura l will be  able  to

12  re ly on  the  cons o lida te d  fina nc ia l s ta te me n t to  ob ta in  fa vo ra b le  c re d it te rms  from fina nc ia l

13 ins titutions  such a s  the  Na tiona l Rura l Utilitie s  Coope ra tive  Fina nce  Corpora tion ("CFC"). DVEC no

14 longe r ha s  the  fina ncia l a bility to continue  to le nd mone y to Dunca n Rura l a nd DVEC Boa rd of

15 Dire ctors  vote d to s top future  le nding a fte r April 1, 2006. In a ddition, the  proposa l to wa ive  inte re s t

16 on the  inte r-compa ny loa n would improve  Dunca n.Rura 1's  a nnua l ca s h flow by a bout $50,000

1 18.

17

18

a nnua lly. Furthe rmore , the  re orga niza tion would e limina te  Dunca n Rura l's  la rge  ne ga tive  e quity

pos ition , a nd  Dunca n  Rura l e xpe cts  s ome  ope ra tiona l cos t s a vings  from combin ing  the  two

19 opera tions.

20 As of December 31, 2006, the  ba lance  of Duncan Rura l's  indebtedness  to DVEC was

22

20.

21 $945,358.

21. Dunca n Rura l's  curre nt poor fina ncia l condition p re ve nts  it form  ob ta ining  e xte rna l

23 s ources  of capita l a t favorable  ra te s . As  a  member a s s ocia tion, the re  a re  no s ha reholde rs  from which

24 to s eek capita l injections .

25 22. DVEC's  holding 1,000 me mbe rs hips  in Dunca n Rura l viola te s  the  "one -me mbe r-one -

26 Thus , Dunca n Rura l is  not a  ta x-e xe m pt e ntity unde r the

27 Inte rna l Re ve nue  Code . Whe n the  e ntitie s  a re  cons olida te d, D ca n Rura l will once  a ga in be come

28 exempt from fede ra l income  taxes .

S:\H\Jane\ccn\2007\Duncan Rural Transfer O&O 4 DE CIS IO N n o . 69679
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1 23. In genera l, S ta ff finds  tha t Duncan Rura l's  proposa l to transfe r its  a sse ts  and CC&N to

2 CVEC is  in the  public inte re s t. Howe ve r, S ta ff finds  the  proposa l to re ta in the  inte r-compa ny de bt is

3 incons is te nt with a  true  me rge r for live  re a s ons : l) the  curre nt DVEC ha s  a t le a s t 58  pe rce nt

4 re s pons ibility for Dunca n Rura l's  de bt through its  me mbe rs hip in Dunca n Rura l; 2) the  a s s e ts  tha t

5 will be  tra ns fe rre d a nd consolida te d into the  ope ra tions  of the  ne w DVE C were  s ignificantly founded

6 by the  inte r-compa ny de bt in que s tion, 3) a  me rge r re quire s  consolida tion of a s se ts  a nd lia bilitie s  a s

7 we ll a s  e limina tion of inte r-compa ny tra nsa ction, such a s  de bt, 4) DVEC's  proposa l will pre clude  the

8 curre nt me mbe rs  of Dunca n Rura l from pa rticipa tion in ca pita l cre dit dis tributions  until its  e xis ting

9 inte r-compa ny de bt is  fully e xtinguis he d, a nd 5) the  propos a l to re ta in inte r-compa ny de bt would

10 continue  to impa ir the  Ga s  Divis ion's  ca s h flow.

l l 24. S ta ff finds  tha t Dunca n Rura l's  proposa l to me rge  with DVEC would be  be ne ficia l to

12 its  fina ncia l s ta bility, prima rily be ca us e  it would provide  a cce s s  to ca pita l a t fa vora ble  te rms . S ta ff

13 a lso acknowledges tha t the  re turn to tax exempt s ta tus  will result in savings to ra tepayers .

25. S ta ff finds  tha t DVEC's  propos a l to re ta in the  e xis ting de bt of Dunca n Rura l a s  a n

15 obliga tion of the  Ga s  Divis ion is  not cons is te nt with a  me rge r propos a l. S ta ff be lie ve s  tha t the

16 propos a l doe s  not provide  for e qua l me mbe rs hip of the  curre nt me mbe rs  of Dunca n Rura l in the

14

17 s ubs is ting DVEC.

18 26.

19

20

21

22

Staff stated:

23

Duncan Va lley was  responsible  for the  acquis ition of the  asse ts  of Genera l
Utilitie s , Inc. a nd the  cre a tion of Dunca n Rura l. From ince ption, [DVEC]
ha s  ha d ma na ge me nt re s pons ibility for the  ope ra tions  of Dunca n Rura l,
th rough  a  ma na ge me nt a g re e me nt a nd  a  boa rd  o f d ire c to rs  tha t is
comprise d of the  sa me  me mbe rs  a s  [DVEC's ] boa rd. [DVEC] owns  1,000
vote s  or 58.41 pe rce nt of Applica nt's  tota l me mbe rs hip of 1,712. As  a
re s ult, [DVEC] ha s  the  controlling inte re s t in  Dunca n Rura l. From the
forgoing, it appears  tha t [DVEC] has  some responsibility for the  asse ts  and
lia bilitie s  of [Dunca n Rura l]. S ta ff Re port a t 3.

24
The  curre nt me mbe rs  of Dunca n Rura l will be come  me mbe rs  of the  subs is ting DVEC. As  a  re sult,

25

26
Dunca n Rura l's  curre nt me mbe rs  will ha ve  one  e qua l vote  on a ll coope ra tive  ma tte rs  a s  do the

current members  of DVEC. Thus , S ta ff finds  tha t the  proposed transaction has  the  cha racte ris tics  of
27

a  me rge r by a bsorption, ra the r tha n a  re orga niza tion. Typica lly, S ta ff s ta te s , a  me rge r re sults  in the
28

5 DE CIS IONNO . 69679
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1:

1

2

3

4

5

6

7

cons olida tion of the  m e rg ing  e ntitie s ' a s s e ts  a nd lia b ilitie s  a s  we ll a s  the  e lim ina tion of the  inte r-

compa ny tra ns a ctions , s uch a s  the  inte r-compa ny de bt be twe e n DVEC a nd Dunca n Rura l. S ta ff wa s

conce rne d tha t the  re que s t to re ta in the  inte r-com pa ny de bt would ne ce s s ita te  the  Com m is s ion to

continue  to p rovide  for the  re pa ym e nt of the  de b t, which would im pa ir Dunca n Rura l's  ca s h flow.

S ta ff doe s  not be lie ve  it is  in the  public inte re s t to s e gre ga te  inte r-compa ny de bt for s e pa ra te  ra te -

ma king tre a tme nt within a  pros pe ctive  e ntity.

27. S ta ff s ta te s  tha t m os t of Dunca n Rura l's  a s s e ts  we re  fina nce d b y a dva nce s  from

8 DVEC. S ta ff be lie ve s  tha t upon cons umma tion of the  tra ns a ction, "it is  only a ppropria te  for Dunca n

9 Rura l to tra ns fe r its  a s s e ts  a s  we ll a s  the  de bt funding s uch a s s e ts  to the  s ubs is ting [DVEC]." S ta ff

10 Re port a t 4.

l l 28. S ta ff re com m e nds  Com m is s ion a pprova l of Dunca n Rura l's  re que s t to tra ns fe r its

12 a s s e ts  a nd CC&N to DVEC, s ubje ct to the  conditions  tha t (a ) its  inte r-compa ny de bt is  a bs orbe d by

13 the  propos e d ne w DVEC a nd e limina te d from the  books  of the  s ubs is ting e ntity, a nd (b) the  curre nt

14 members  of Duncan Rura l is  he ld ha rmles s  from the  current ba lance  of inte r-company debt.

S ta ff furthe r re com m e nds  tha t the  Com m is s ion a uthorize  DVEC to re ta in Dunca n

16 Rura l's  curre nt ta riff, ra te s  a nd cha rge s  for its  p ropos e d Ga s  Divis ion, a nd tha t the  Com m is s ion

15 29.

17

18

19 30.

20

21

22

23

24

25

26

27

28

a uthorize  Dunca n Rura l to e nga ge  in a ny tra ns a ctions  a nd to e xe cute  or ca us e  to be  e xe cute d a ny

documents  s o as  to e ffectua te  the  authoriza tions  reques ted with the  applica tion.

As  s ta ted above , Duncan Rura l be lieves  tha t S ta flf"s  re commenda tion to e limina te  the

inte r-compa ny re ce iva ble  is  not e quita ble  to me mbe rs  of DVEC who do not a ls o re ce ive  ga s  s e rvice

from Duncan Rura l. Cons equently, Duncan Rura l oppos es  tha t S ta ff re commenda tion.

31. We  find tha t Dunca n Rura l's  p ropos a l to re ta in the  inte r-com pa ny de bt is  not in the

public  inte re s t. DVE C will be ne fit from  the  tra ns fe r of Dunca n Rura l's  a s s e ts . As  a , divis ion of

DVEC, a ny e xce s s  ca s h flow from the  ope ra tions  of the  ga s  divis ion will be  a va ila ble  for us e  by the

cons olida ted entity. Although the  companie s  have  his torica lly been s epa ra te  lega l entitie s , DVEC has

a lwa ys  controlle d a nd s upporte d the  ope ra tions  of Dunca n Rura l. The  curre nt m e m be rs  of DVEC

will be ne fit Hom  a ny e xce s s  ca s h flow ge ne ra te d by the  ga s  divis ion, a nd we  find the y will not be

s ignifica ntly dis a dva nta ge d by the  e lim ina tion of the  inte r-com pa ny de b t. Dunca n Rura l ha s  not

6 DECIS ION no. 69679
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*

1 advanced a  legal or accounting-based reason why the  inter-company debt should be  re ta ined.

2 32. The  Corpora tion Divis ion of the  Commis s ion re ports  tha t Dunca n Rura l a nd DVE C

3 are  in good standing.

4 33. The  Consume r S e rvice s  Divis ion of the  Utilitie s  Divis ion re ports  tha t from Ja nua ry 1,

5 2004, through February 28, 2007, Duncan Rura l had one  compla int rega rding billing and one  inquiry.

6 For the  s a me  pe riod, DVEC ha d 12 compla ints , 4 inquire s  a nd 512 opinions . All of the  opinions

7 were  expre ssed in oppos ition to the  Company's  la s t ra te  increa se . The  compla ints  and inquirie s  have

8 been sa tis factorily re solved and closed as  of Februa ry 28, 2007.

9 34. The  P ipe line  Sa fe ty Section has  confirmed dirt Duncan Rura l is  in compliance  with its

10 re gula tions .

11

12

CONCLUS IONS O F  LAW

Dunca n Rura l a nd DVEC a re  a  public s e rvice  corpora tions  within the  me a ning of

13

The  Commis s ion ha s  juris diction ove r Dtmca n Rura l a nd DVEC a nd the  s ubje ct14 2.

15 matte r of the  applica tion.

16 Notice  of the  applica tion was  provided in accordance  with law.

17 There  is  a  public need and necessity for gas service  in Duncan Rura l's  service  area .

18 DVEC is  a  fit a nd  prope r e n tity to  re ce ive  Dunca n Rura l's  a s s e ts  a nd  CC&N to

3.

4.

19 provide  ga s  s e rvice .

20 6. S ta ffs  recommenda tions  conta ined in Findings  of Fact Nos . 28 and 29 are  reasonable

21 and should be adopted.

22 ORDER

23 IT IS  THEREFORE ORDERED tha t the  a pplica tion of Dunca n Rura l Se rvice  Corpora tion for

24 a pprova l of the  tra ns fe r of its  a sse ts  a nd Ce rtifica te  of Conve nie nce  a nd Ne ce ss ity to Dunca n Va lle y

25 Electric Coopera tive , Inc. is  approved as  conditioned here in.

26 IT IS  FURTHER ORDERED tha t Dunca n Va lle y Ele ctric Coope ra tive , Inc. s ha ll cha rge

27 Duncan Rura l Se rvice  Corpora tion's  current ra te s  and cha rges  for gas  se rvice .

28 IT IS  FURTHER ORDERED tha t Dunca n Rura l Se rvice  Corpora tion is  a uthorize d to e nga ge

5.

1.

7 DE C IS IO N n o . 69679
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1 in a ny tra ns a ctions  a nd to e xe cute , or ca us e  to be  e xe cute d, a ny docume nts  to e ffe ctua te  the

2 a uthoriza tions  a pprove d he re in.

3 IT IS  FURTHER ORDERED tha t the  e xis ting inte r-compa ny loa n s ha ll be  e limina te d from

4 the  books  of Dunca n Rura l S e rvice  Corpora tion a nd Dunca n Va lle y Ele ctric Coope ra tive , Inc., a nd

5 curre nt cus tome rs  of Dunca n Rura l S e rvice  Corpora tion s ha ll not be  re s pons ible  for the  curre nt

6 balance of the inter-company debt.

IT IS FURTHER ORDERED that this Decision shall become effective immediately.

BY ORDER OF THE ARIZONA CORPORATION COMMISSION.
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S ERVICE LIS T FOR: DUNCAN RURAL S ERVICES  CORP ORATION

G-02528A-06-0729 a nd E-01703A-06-0-29DOCKET NOS .:

Micha e l M. Gra nt
Gary D. Hays
Ga llaghe r & Kennedy, PA
2575 East Camelback Road
Phoenix, AZ 85016-9225
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John Wallace
Grand Canyon Sta te  Electric Coopera tive  Associa tion
120 North 44th Street, Suite  100
Phoenix, AZ 85034

Mr. Chris tophe r Ke e le y, Chie f Couns e l
Le ga l Divis ion
AR IZONA C OR P OR ATION C OMMIS S ION
1200 Wes t Was hington S tree t
P hoe nix, Arizona  85007
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Mr. Ernes t Johnson, Director
Utilitie s  Divis ion
ARIZONA CORP ORATION COMMIS S ION
1200 West Washington Street
Phoenix, Arizona  85007
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